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IN THE UTAH SUPREME COURT

BOUNTIFUL CITY,

)

RESPONDENT,

)

VS.

BARBARA A . MAREK

)

DEFENDANT,

SUPREME COURT
CASE NO.

%705^>

)

PETITION FOR WRIT OF CERTIORARI

Appeal from the Ruling on Appeal entered in the Utah Court of
Appeals, in Salt Lake County, State of Utah, before Judges Billings,
Davidson, and Garff.

BARBARA A. MAREK
P.O. Box 27062
Salt Lake City, Utah 84127

Appellant
Donna G. Draughon
790 South 100 East
Bountiful, Utah 84010
Attorney for Respondent

FILED
SEP 2 81937
Clsrk, Supreme Court, Utah
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BOUNTIFUL CITY,
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RESPONDENT,

)

vs.
BARBARA A . MAREK

)
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SUPREME COURT
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)

PETITION FOR WRIT OF CERTIORARI

Appeal from the Ruling on Appeal entered in the Utah Court of
Appeals, in Salt Lake County, State of Utah, before Judges Billings,
Davidson, and Garff.
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ADDENDUM TO BRIEF FOR APPELLANT

STATEMENT OF ISSUES RAISED ON APPEAL
1.

Whether the defendant's constitutionally guaranteed,

protected and secured right to equal protection of law under
Article IV, Section 2, and Amendment XIV of the Constitution
of the United States of America, and Article I, Section 2, of
the Constitution of the State of Utah was denied to the appellant?
2.

Whether the defendant's constitutionally guaranteed,

protected and secured right to due process of law under Amendments
V and XIV, of the Constitution of the United States of America,
and Article I, Section 7, of the Constitution of the State of Utah
was denied to the Appellant?
3.

Whether the defendant's Constitutionally guaranteed,

protected and secured rights of an accused under Article III, and
Amendments VI and XIV, of the Constitution of the United States
of America, and Article I, Sections 10 and 12, of the Constitution
of the State of Utah, were denied?
4.

Whether the appellant was denied rights which are

guaranteed, protected and secured to the appellant by both the
Constitution of the United States of America and the Constitution
of the State of Utah, in that the appellant was denied, equal
protection of law, due process of law, right to a jury trial by
an impartial jury, rights of the accused in a criminal case.
5.

Whether the appellant was denied

right to a jury trial

under Bountiful City ordinance, Section 8-2-104, and State statute,
U.C.A. Section 78-4-19 (1977), also Utah Rule of Criminal Proceedure,
Rule number 17 (a).

-1

STATEMENT OF THE NATURE OF THE CASE

Appeal from the ruling on appeal entered in the Court of
Appeal, in Salt Lake County, State of Utah, by Judges Billings,
Davidson, and Garff.

DISPOSITION OF THE APPEALANT COURT

The court affirmed the conviction of the lower courts,

RELIEF SOUGHT ON APPEAL

1.

REVERSAL of the conviction and judgment of the trial court

on the grounds that the defendant's rights to equal protection,
due process of law, and of the rights of the accused under the
Constitution, laws and treaties of the United States of America,
and the Constitution and laws of the State of Utah were denied, and
therefore the judgment is void and unenforceable under the Constitution, laws and treaties of the United States of America and the
Constitution and laws of the State of Utah, for lack of jurisdiction and for lack or Constitutional power,
2.

REVERSAL of the Ruling on Appeal on the same grounds.

3.

Declaration that the Bountiful City Ordinance found in the

Bountiful City Code, Section 8-2-104 is unconstitutional and void
because it denies defendant her right to equal protection of law,

2

denies defendant's right to due process of law, denies the rights
of an accused, under the Constitution of the United States and
under the Constitution of the State of Utah.
4.

Declaration that the Utah Administrative Rule Making Act is

an unconstitutional delegation of Legislative power which is vested
solely in the legislature and the people of the State of Utah and
because it violates the Separation of powers mandated in the Constitution of the United States and in the Constitution of the State
of Utah,
5.

Declaration that there was no criminal violation of the

Bountiful City

Code because the code is void because it conflicts

with the equal clause of the Utah Constitution and the provisions of
State Statutes that are unconstitutional (78-4-19 (1977) and is null
and void.

It deprives the accused of equal pertection of law, due

process of law and rights of the accused by classifying it an
infraction.
6.

Declaration that the Trial Court and District Court on Appeal

lacked jurisdiction and proper authority to excercise any judicial
power on the grounds that the Statute in the Utah Code Ann. 78-4-19
(1977)

and Bountiful City Ordinance 8-2-104 is null and void and

gave the Court no jurisdiction over either the person of the Defendant or the subject matter of the criminal accusation.
7.

Declaration that the appellant was denied rights which are

guaranteed, protected and secured to the appellant by both the Constitution of the United States of America and the Constitution of the
State of Utah, in that theappellant was denied, the right to equal
protection of law, due proces of law, right to jury trial by an impartial jury, rights of the accused in a criminal case, by the Cons3

titution of the United States and the State of Utah.

STATEMENT OF THE FACTS

1.

Demand for a jury trial was made.

Demand was timely.

2.

Demand for jury trial was denied on the grounds there

was no constitutional protection, guarantee or security for the
rights
3.

of the accused when the prosecution was for an infraction.
Trial was held and the appellant was convicted and judg-

ment was entered, and sentence was stayed pending appeal.
4.

Notice of Appeal was filed.

5.

A hearing on appeal was held and a Ruling on Appeal was

entered affirming the conviction and remanded the case to the
circuit court for sentencing.
6.

The appellant filed a Appeal to the Supreme Court, which

was transfered to the Court of Appeals.
7.

Also see "STATEMENT OF THE FACTS" on the original filing

to the Supreme Court.

ARGUMENT
Appellant was deprived of Constitutionally guaranteed, protected and secured rights to equal protection of the laws of the
State of Utah in violation of the equal protection clauses of the
United States Constitution and the Utah Constitution when the Court
of Appeals, ruled and affirmed the conviction on the grounds of
Utah Code Ann. 78-4-19 (1977).

The constitution of the United

States is the supreme law of the land, and all law must concur
or is no law at all and is ineffective for any purpose.

4

Appellant was denied the right to a jury trial through a
misapplication of the law which denied a trial by an impartial
jury thus depriving the appellant of the right to a fair trial in
violation of the provisions of the constitution which provide for
trial by jury in criminal cases.
BRIEF IN SUPPORT OF ARGUMENT

The legislative branch of government errored in passing into
law in Utah Code Ann. Section 78-4-19 (1977) for the following:
1.

The United States Constition in Article 3 Section 2

clause 3 states:
"The trial of all Crimes, except in Cases of Impeachment, shall be by Jury;..."
and in the Amendment VI of the U.S. Constitution it states:
"In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by
an impartial jury of the State and district wherein
the crime shall have been committed,..."
and in the Constition of the State of Utah it states in Article 1
Section 10:
"...In courts of inferior jurisdiction a jury shall
consist of four jurors, In criminal cases the verdict
shall be unanimous...."
and in section 12 it states:
"In criminal prosections the accused shall have the
right to appear and defend in person and by counsel,
to demand the nature and cause of the accusation
against him, ....to have a speedy public trial by
an impartial jury of the county or district in which
the offense is alleged to have been committed,..."
it is well documented in both constitutions.

In criminal prosecution

it is the right of the accused to have a jury trial if he so demands
5

it, and in this case tne jury trial was so demanded and it is well
documented.
The statute m

Utah Code Ann. that was enacted in 1977, is

void on its face for the following reasons:
1.

The general rule is that an unconstitutional statute,

whether federal or state, though having the form and name of law,
is m

reality no law, but lswholly void, and ineffective for any

purpose, since unconstitutionality dates from the time of its enactment, and not merely from the date of the decision so branding
it, an unconstitutional law, m

legal contemplation, is as in-

operative as if it nad never been passed.

Such a statute leaves

the question that it purports to settle just as it would be nad
the statute not been enacted.
necessary.

No repeal of such an enactment is

Since an unconstitutional law is void, the general

principles follow that it imposes no duties, confers no rights,
creates no office, bestows no power orauthority on anyone, affords
no protection, and justifies no acts performed under it....
16 AM JUR 2d Section 256

and in a case of Miranda v. Arizona,

a land mark decision whicn was decided June 13, 1966, on page 491
it states:
"Where rights secured by the Constitution are
involved, there can be no rule making or legislation which would abrogate them." (Miranda v.
Arizona, 384 U.S. 436, 491)
The Utah State legislators have tried to legislate the rights
of the accused by Utah Code Ann. Section 78-4-19 mwhich is null
and void.

The case has been decided m

United States.
6

the Supreme Court of the

CONCLUSION

The appellant was charged by a null and void State Statute
78-4-19 (1977) and Bountiful City Code 8-2-104 and was tried in
a Circuit Court of committing a criminal act and found guilty when
the Court had no Constitutional or Statutory power to hear the
matter, and the trial court lacked jurisdiction over both the person
of the accused and the subject matter of the accusation, and the
appellant was denied equal protection of the law in violation of the
Constitution of the United States of America, and the Constitution
of the State of Utah, and was also denied due process of law under
a State Statute and a City code that was null and void in a court
that had no jurisdiction to hear the case.
the right to trial by an impartial ]ury.

The appellant was denied

The judgment including the

sentence should be REVERSED and vacated as unconstitutional and void,
and relief granted.
Dated this 28th day of September, 198 7, A.D.

0

(

BARBARA A. MAREK
Appellant

CERTIFICATE OF SERVICE
I certify that I hand delivered y^. true and correct copy of
the foregoing document to:

Donna G. Droughon, attorney for the

plaintiff, at 790 South 100 East, Bountiful, Utah 84010.
Executed this 28th day of September, 1987, A.D.

IN THE UTAH COURT OF APPEALS

BOUNTIFUL CITY,
RESPONDENT,
Case No. 860278-CA

vs.
BARBARA MAREK,
Defendant.

ADDENDUM TO BRIEF FOR APPELLANT

Appeal from the Ruling on Appeal entered in the Second
District Court in and for Davis County, State of Utah, Rodney S.
Page, District Court Judge, presiding.

BARBARA MAREK
P.O. Box 27062
Salt Lake City, Utah 84127
Appellant
DONNA G. DRAUGHON
790 South 100 East
Bountiful, Utah 84010
Attorney for Respondent

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH

BOUNTIFUL CITY,

:

Plaintiff,

:

vs.

:

BARBARA MAREK,

:

Defendant.

RULING ON APPEAL

Case No,

5325

:

The Court- having reviewed the transcript1 of the trial and
the memorandums of the

parties, and being fully advised in the

premises, rules as follows:
At the outset the Court: recognizes that on appeals of this
nature, as to the insufficiency of evidence claim, the Court may
reverse the decision of the lower Court only when the evidence is
so inconclusive or improbable that reasonable minds must* have
entered a reasonable doubt of defendant' s guilt and in mailing
that determination the Couri: musir review the evidence and all
reasonable inferences in a light most favorable to the decision.
In the first instance, in order for the defendant to have
been found guilty under Bountiful City Ordinance 8-2-104(a), the
vehicle which she was driving must have been improperly
registered in the State of Utah or some other state.

Utah law provides that the Commission may adopt such rules
and regulations as may be necessary to carry out the provisions
of the Motor Vehicle Act. (41-1-3 Utah Code Annotated (1953) as
amended)
Under that power, the Commission has adopted rules and
regulations which require that a resident of the State of Utah
must immediately make application for a Utah registration of
his/her motor vehicle (Utah State Motor Vehicle Registration
regulations Section A12-Q5-1).
The section goes on to define "resident", among other
things, as any person who allows his motor vehicle to be kept or
used by a resident of this state.
Under this paragraph a partnership or corporation would be
considered a person for the purposes of this regulation^
At trial evidence showed that Mr. Marek had the use and
possession of the vehicle in question and was acting as agent for
the owner thereof and that he had loaned the vehicle to the
defendant until she could get one of her own*

That the vehicle

had been in her possession in Bountiful almost exclusively from
at least July, 1985, until the time she was picked up driving it
along with her children in Bountiful on January 31, 1986.
The evidence was clear that the defendant was a resident of
Utah and had been for at least six months•
The evidence supported the Courtfs finding that the vehicle
was improperly registered under Utah state law.

Section 8-2-104(a) Bountiful City Code, makes it illegal for
any person to drive a motor vehicle on a public street within the
city which is not registered in accordance with State law.
The evidence in this case was sufficient to support a
finding that the defendant was driving a vehicle in Bountiful
City and that the same v/as not properly registered under Utah
law.

The Couirt has reviewed the Constitutional arguments

submitted by the defendant and finds that they have no merit.
The judgment of the lower court is hereby affirmed and the
matter is hereby remanded by purposes of sentence.
DATED this

3 \^

day of October, A.D. 1986.
3Y THE COURT:

a r

. ^ . . ,

o ro
^

Dis*crict Cqurr Judge J

11

JS-.IE B S «

.se.. ~ . Mahar.
:r.tifu« Citv Prosecutor

, .

»l^«

mtifu-., Utah 8-011
.ecnone 296-0I-:
IE THE FOURTH CIRCUIT COURT OF UTAH
BOUNTIFUL DEPARTMENT,

DAVIS COUNTY

BOUNTIFUL

No. TP ^/VO uf

, - ,• * *

• • a 2. *

vs .
INFORMATION

JARBAHA A. MAREH,

jj."*

Defendant.
I, CarL Krall, upon my oath* state upon my information and
eLief that BARBARA A. MAREH committed the offense of NC UTAH
EGISTRATION, in violation of Section 6-2-10*- of the Bountiful
raffle Code, in that she did drive upon a public street a motor
ehicle which was required under the laws of Utah to be registered
n the State of Utah, but which was not so registered.
This offense, an Infraction, occurred within the city limits
f Bountiful, Utan, on or about the 31st day of January, 198c.
lis Information is based ui>on evidence obtained from Carl Krall.

COMPLAINANT
Subscribed and sworn tc before me

CIRCUIT COyp.T JUZ0ZE
Authorized

for

filinr

and

t>resem
/

—

'- f

CITY PROSECUT

FILtfZ

8-2-IOJ

INCAPABLE OR IMPARED DRIVER

(a) It is unlawful for any person, to drive or operate a. vehicle while
his ability or alertness is so impaired through fatigue, illness or
any other cause as to make it unsafe for him to drive such vehicle*
(b) It is unlawful for any person, physically or mentally disabled
or incapacitated in any particular, temporarily or permanently,
provided such disability or incapacity is such as to interfere with
reasonable and safe operation of a motor vehicle, to drive a motor vehicL
on the streets of the city.
(c) It is unlawful for any owner or person in control of a motor vehicle
to knowingly permit said vehicle to be operated by any person who is
physically or mentally disabled to such an extent that such person's
judgment or driving ability is impaired as to interfere with the reason—
able and safe operation of such vehicle.

3-2-104

REGISTRATION OF VEHICLES

(a) It is unlawful for any person to drive, stop* or park, upon a public
street, or for any owner to knowingly permit the driving or parking of a
motor vehicle, required under the laws of the State or any other state oi
country, to be registered, which is not registered in accordance with the
laws of the state or such other state or country(b) Every motor vehicle driven or parked upon the streets of the city
shall display valid and unexpired registration plates or evidence of
registration, in compliance with the law of the state of registration.
(c) It is unlawful for any person to repaint, mutilate, obscure or in
any other manner alter any lawful evidence of registration displayed
by any vehicle in the city.
(d) The current, valid registration certificate of every motor vehicle
shall at all times be carried in the vehicle to which it refers or shall
be carried by the person driving or in control of such vehicle who shall
display the same upon demand of a police officer.

8-2-105

RESTRICTED VEHICLE PERMITS

(a) All vehicles, combinations of vehicles, or combination of vehicle
and load having a length of more than 45 feet, or a width of more than
8 feet, or a height of more than 14 feet with or without load, are
restricted vehicles.
(b) Special permits of duration of more than one month may be issued b
the governing body, or temporary permits for a duration of less Chan on
•*
i----* ~* nniica. upon application in writing

R u s s e l l L . Mahan
Bountiful City Prosecutor
745 S o u t h Main
B o u n t i f u l , U t a h 64010
T e l e p h o n e 298-614 5
IN THE FOURTH CIRCUIT COURT OF UTAH
BOUNTIFUL, DEPARTMENT,

DAVIS COUNTY

BOUNTIFUL CITY,
Plaintiff,

No.

vs.

BARBARA A. MAREK,
Defendant.

RESPONSE TO REQUEST FOR
DISCOVERY

Comes now the City of Bountiful and responds to the
Defendant's Request for Discovery, as follows?
1. Relevant written or recorded statements of the
Defendant or co-defendants, if any, are included in the police
report, which is attached, hereto as Schedule "A".
2_ The criminal record of the Defendant, as far- as it is
known to the Plaintiff, is attached hereto as" Schedule ""B".
3. Physical evidence seized from the Defendant or codefendants, if any, is included in the police report, which is
attached hereto as Schedule ^A*.
4. Evidence known to the prosecutor- that tends to negate
the guilt

G*>

of the accused, mitigate the guilt

of the Defendant

-2or mitigate the degree of offense for reduced punishment,
if any, is included in the police report,, which is attached
hereto as Schedule "a*^
Dated this /Sri

day of

Ar.r,'!

198 £ .

Russell L» Mahan
Attorney for the Plaintiff

Soi^ul^ A

RM MISDEMEANOR CITATION

ISSU E D
BY

BOUNTIFUL POLICE DEPARTMENT

EFENDANT IS HEREBY GIVEN NOTICE
PEAR
AT
= NO TIME AND DATE ARE SPECIFIED,
SOONER THAN 5 DAYS NOR LATER
14 DAYS) IN

NAME

(Last)

-Lu
AD0RESS

f^mm ^

1

FOR COURT USE ONLY

r

/-

\

? .'

s±

Driver license_No

(State)

<r~J

SL>-

^y//

> r^

/

/
'* >

LOCATION.
VIOIATION/Sl

Speeding.

DAY

J//

1&-

:

19

/ £/ f 7-/ _

,

^-3

y

NO:,^£z

MILITARY T1AAF

*q

Directi or
N S^w

Accident
R N

Vehicle Make

O f J T / / ^

'A J

State

-\2U

/ /
KTHE ABOVE NAMED DEFENDANT IS CHARGED WITH VIOLATING
Q UTAH CpDE
D COUNTY CODE
V Q gjTY CODE
O N TUP ^+

o*«L
.'-/an

ZIP

Vehicle License, Np

State

Vehicle Year

7

4T)

(Oty)srr\

32765

DOB

(Middle)

(First)

Vehicle Coior

i CIRCUIT COURT
MTIFUL DEPARMENT
O . MAIN STREET
^T!FULf UTAH 84010
)hone: 298-6150
\ Hours: 8:30 a.m. to 5:00 p.m.
lay thru Fridays
ed: Saturdays, Sundays & Holidays)

CITATION NO.

/

T « -

>

_

BOUNTIFUL. DAVIS COUNTY

^Z-UL
MPH
.Zone ( OVER

_MPH in a .

YrvrcWA re a YES ONO(

sl P

f

WITHOUT ADMITTING GUILT 1 PROMISE TO APPEAR AS DIRECTED HEREIN
DF CONVlCnON/FOR^ITURE
.SUSPENDED.
-SUSPENDED

EA/FINDING
Jry

_

SEVERITY

feited Bail

X

^

I CERTIFY THAT COPY OF THIS CITATION WAS D u t y SERVED UPON THE OEfENOANT ACCOROING TO t A W O N THIS DATE ANO 1 KNOW 0«*
AND SO AUEGE THAT THE ABOVE NAMED D E F E N O A N T DIO COMMIT THE OFFENSE HEREIN SET FORTH CONTRARY TO LAW
I FURTHER CERTIFY THAT THE COURT TO WHICH T ^ OEFENOANT HAS BEEN DIRECTED TO APPEAR IS THE PROPER COURT PURSUANT TO SECTOR

DATE CITATION ISSUED

Q Minimum

Guilty
Contest

SIGNATURE

• • *

~ '

J—

OFFICER.
0

Intermediate

0

Maximum

.BAOGE # ^

COMPLAINANT.

-*-

SUBSCRIBED AND SWORN TO BEFORE f^AE THIS
DATE.

JUDGE.

q

^

SCHEDULE B
Criminal Record of Barbara A. Marek

None

In

F I J E D
MAR 6 1986
BARBARA. A. MAREK
260 West 1350 North
Bountiful, Utah 84010
Phone No. 292-7144
Defendant IN PROPRIA PERSONA

SHARON MOWER, Clerk
Fourth Circuit Court
Bountiful Department

IN THE UTAH CIRCUIT COURT, BOUNTIFUL DEPARTMENT
COUNTY OF DAVIS, STATE OF UTAH
Case No. TR 4436

CITY OF BOUNTIFUL
PLAINTIFF,

CITATION NO. 32765

VS.
NOTICE AND DEMAND FOR
TRIAL BY JURY

BARBARA A. MAREK
DEFENDANT,

COMES NOW the Defendant moves the Court and Demands a
a Trial tr Jury, as a matter of Plight under the Utah State Constitution _n Article 1 §§ 10 and 12 and the United States Constitution in Article 3, §2, Clause 3, and Article 6 to the amendment to the U.S. Constitution.
Dated this 6th day of March 1986,
P.espect fully Submitted,

^UWA^OAJI-A^
Barbara A. Marek
CERTIFICATE OF SERVICE"
I, hereby certify that I hand delivered a true and correct copy
of the foregoing document, to the prosecuting attorney of the
City of Bountiful, State of Utah.
Executed this 6th day of March 1986.

Circuit Court, State of Utah
Davis County, Bountiful Department
STATE OF UTAH ( )
BOUNTIFUL CITY (>0
CIVIL
( )

NOTICE
U

Case No.

L/

CHARGE
Plaintiff,
vs.
Defendant.
You will please take notice that the above entitled case is set for
(
(

) Arraignment
) Pre-trial

(

) Other _

( ) Preliminary Examination
( ,.\) Nonjury Trial

(

) Sentencing

(

) Jury Trial

and your appearance is required in the Circuit Court, Bountiful Department, 745 South Main,
Bountiful, Utah.
i
Date.
( ) Trial date cleared with plaintiff's attorney.
(

Time.

* /

.(AJVp

) Trial date cleared with defendant's attorney.
A copy of this Notice was given to the following persons:

( ^C) Copy hand delivered to:
( X) Defendant
(
(

( , \ ) in open court.

) Plaintiff's attorney.

(

(

) in clerk's office.

) Defendant's attorney.

) Copy mailed to;
(

) Davis County Attorney, Davis County Courthouse, Farmington, Utah 84025.

(

)

Date
—^ ,

ft)

Court Clerk

(P.M.)

BARBARA A. MAREK
260 West 1350 North
Bountiful, Utah 84010
Phone No. 292-7144
Defendant IN PROPRIA PERSONA

IN THE UTAH CIRCUIT COURT, BOUNTIFUL. DEPARTMENT
COUNTY OF DAVIS, STATE OF UTAH
CITY OF BOUNTIFUL
PLAINTIFF,

CITATION NO. 32765

VS.

ARRAIGNMENT AND PLEA

BARBARA A. MAREK
DEFENDANT,
COMES NOW the defendant, appears specially and not
generally herein, to enter a pleading and a plea to the court.
I again assert my demands to all of my rights under the
Constitution of the United States and the Constitution of the
State of Utah, at all times and waive none of them at any time.
UNDERSTANDING CHARGES

I cannot understand the charges

against me as I fail to find a stated cause of action against me,
therefore, I do not understand how charges can be brought against
this Person, for the vehicle in said action does not belong to me.
Plea

Since I cannot understand any—charges- bear-ing_no- __

cause of action I cannot enter a plea to the court.

Under rule 16

(b) The prosecutor shall make all disclosures as soon as practicable following the filing of charges and before the defendant is
required to plead.

The Prosecutor has a continuing duty to make

CITATION NO. 32765 ARRAIGNMENT AND PLEA

disclosure.

I recognize the court acting in summary proceedings

will enter a "not guilty" plea in my behalf and I hereby enter my
objection to the entering of said plea by the court.
RIGHTS UNDER THE UTAH STATE CONSTITUTION—- The defendant, demands all rights under the Constitution of the State of
Utah in Article 1 §§1, 2, 3, 5, 7, 9, 10, 11,12, 13, 15, 21, 25,
and 27, and the accused will not waive any of her rights at any
time.
JURY OR COURT TRIAL

1 again demand all of my rights,

and if this court proceeds to trial over my objections, then I
demand a trial by jury according to Article 1 § § 10 and 12 of
the Utah State Constitution.
If the plaintiff and the court insists upon trying this
person when no crime has been committed and it is plain to see
that the vehicle does not belong to the accused person and the
accused person has no right to reregister the vehicle in her name
in another State, then the plaintiff and the court needs to be
advised that there may be a violation of this person's Rights and
proceedings may be without proper jurisdiction in this specific
case.

Therefore, some municipality or other agent of government

may be liable for damages to the accused because of Constitutional
violations of this Person's Rights.

-2IA

CITATION NO. 32765 ARRAIGNMENT AND PLEA

[See Owen v. City of Independence, L980]
Dated this 13th. day of February L986.
Respectfully Submitted,

Barbara A. Marek
In Propria Persona

CERTIFICATE OF SERVICE
I, the undersigned, do HEREBY CERTIFY that I hand
delivered a true and correct copy of the foregoing document on
this 13th day of February 1986, to the Bountiful City Prosecuting
Attorney, at the Bountiful City Hall, Bountiful, Utah

-t

r/^n,,^

UNIFORM MISDEMEANOR CITATION
THE DEFENDANT IS HEREBY GIVEN NOTICE
TO APPEAR
ON
AT
(OR, IF NO TIME AND DATE ARE SPECIFIED,
NOT SOONER THAN 5 DAYS NOR LATER
THAN ]4 DAYS) IN
UTAH CIRCUIT count
BOUNTIFUL DEPARAAENT
745 SO. MAIN STREET
BOUNTIFUL, UTAH 84010
Telephone: 298-6150
Court Hours: 8*30 a.m. to 5:00 p.m
Monday thru Fridays
(Closed- Saturdays, Sundays & Holidays)
FOR COURT USE ONLY

,ss

CITATION N O

D
"t
BOUNTIFUL POLICE DEPARTMENT
BY

/WE

(last)

ADDRESS
2DRESS
5 *n

(First)

s

,

(Middle)

~ . ( C i t yU t)y

,

Driver licensje^No

State
,^.c

_
Vehicle Year

l Vehicle Co!<

(State)
.

^

Vehjcle Make

""_ _ ,.

-

2Z_

DAY O* - J A / /

IOCATION'' S * ? * / * )

*$.&<?

J/0

VIOIATION(S)

SO"

£^?

Direction
N S^W

.
NO:

rt~3*/&)£

MHITABY TIME / ^ ^

<~~

.BOUNTIFUL DAVIS COUNTY. UTAH

Lk.'jg?'^r/<?~V'sfjiT's<F4/

/S~//PS/

.Zone

_MPH In o_

Speeding.

"

M

Expires

I Stale

Accident
R N

HE ABOVE NAMED DEFENDANT IS CHARGED WITH VIOLATINGPTHEABON
D UTAH CODE
d COUNTY CODE
V f l ^ J Y CODE
ON THE * 2 $ ^ Z

I

IZII^—-.
IZIP,—- j• ^.) ^. -- ,

• Vehicle License Np ,
|Type

32765

DOB

MPH
OVER

INTERSTATE D Y E S O N O

STOP SIGN
F
S

WITHOUT ADMITTING GUILT I PROMISE TO APP|ARj\S DIRECTED HEREIN

DATE OF CONVICTION/FORFEITURE
FINE
JAIL

SUSPENDED
SUSPENDED

PLEA/FINDING
D Guilty

SEVERITY
D

Minimum

D

Intermediate

D Not Guilty
D No Contest
* D Forfeited Bail

I
'

DID I
USE

SIGNATURE

\

/V

I CERTIFY THAT COPY OF THIS CITATION W A S DUIY SERVED U P O N THE DEFENDANT ACCORDING TO l A W O N THIS DATE A N D 1 K N O W OR BEUEVE
A N D SO AUEGE THAT THE ABOVE NAMED DEFENDANT DID COMMIT THE OFFENSE HEREIN SET FORTH CONTRARY TO l A W
I FURTHER CERTIFY THAT THE COURT TO WHICH THE DEFENDANT HAS BEEN DIRECTED TO APPEAR IS THE PROPER COURT PURSUANT TO SECTION 77 7 1?

DATE CITATION ISSUED
OFFICER _ X
COMPLAINANT.

/

?

//-

^x^

J/-*
_BADGE n

SUBSCRIBED AND SWORN TO BEFORE ME THIS

D Maximum
DATE.

JUDGE.

©»

BARBARA. A. MAREK
260 West 1350 North
Bountiful, Utah 84010
Phone No. 292-7144
Defendant IN PROPRIA PERSONA

IN THE UTAH CIRCUIT COURT, BOUNTIFUL DEPARTMENT
COUNTY OF DAVIS, STATE OF UTAH
CITY OF BOUNTIFUL
PLAINTIFF,
VS.
BARBARA A. MAREK
DEFENDANT,

:
:

CITATION NO. 32765

:
:
:

NOTICE AND>~D5MANIT"t6~J
DISMISS FOR LACK 0?
JURISDICTION".

':

COMES NOW the accused person in said action, demands
that the court disniss this case for lack of jurisdiction for
the following reasons:
1.
defendant.

The vehicle in said action does not belong to the
[See attached copy of registeration]

2.

There is no cause of action in said case.

3.

The Officer appears to be harassing, rather than

protecting the public.
4.

It should be plain to the officer, by looking at

the registeration, that the vehicle did not belong to the Accusec
Person.
I demand this court take judicial notice, that on January 31, 1986, there was no cause of action against the Accused

CITATION NO. 32765 NOTICE AND DEMAND TO DISMISS FOR LACK OF JURISDICTION.
Person, and should be dismissed on said grounds.
Dated this 13th day of February 1986.
Respectfully Submitted,

tfTTJAuA.
Barbara A. Marek
In Propria Persona
CERTIFICATE OF SERVICE
I the undersigned, do HEP^EBY CERTIFY that I hand delivered a. true, and^cjorrect copy of the foregoing document this 13th day
of February^lS&Sq to the Bountiful City Prosecuting Attorney, at
the Bountiful, City Hall, Bountiful, Utah.

OREGON

PASSENGER REGISTRATION

Pt_ATE NUMBER

HNN389

TITLE NUMBER

3319514-916

PROCESS OATE

072^35

VEHICLE IDENTIFICATION NUMBER

YEAR

19 71

REG. OATS

CAO

2S

080135

EXPIRATION OATE

AUG 3 1 t L 9 3 7 $ 2 0 . 0 0
HEIGHT

LENGTH

EQUIP NO.

682-V71Qi6520a

OWNER/LESSEE

GASOLINE
B/0 ENTERPRISES
1350 5TH STREET
PO BOX 703
BAKER OR 97814*NEW
AOOflESS

COUNTY OF
HESIOENCE

COUNTY OF
USE

BAKER
316LEM2V1T102M150

T

A

BARBARA A. MAREK
c/o DELMONICO MOTEL
550 North 500 West
Bountiful, Utah 84010
Defendant/Appellant
IN HER OWN PERSON

IN THE SECOND DISTRICT COURT
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH
CITY OF BOUNTIFUL
PLAINTIFF/APPELLEE

CRIM. CASE NO. 5326

VS.

MOTION FOR EXTENTION OF
TIME

BARBARA A. MAREK
DEFENDANT/APPELLANT
COMES NOW

the Defendant/Appellant moves the court for an ex~

tention of time to submitt brief on memorandum to be filed by August 7, 1986, that was ordered by The Honorable Rodney S. Page.

It

is imperitive that I have THIRTY (30) day from the time I receive
copy of the transcript of the hearing dated May 5, 1986, at "11 A.M.
and the Bountiful Prosecution has FIFTEEN (15) thereafter to answer.
A denial of the extention of time would create reversible error,
and grounds for dismissal.
Oral argument demanded.
Dated this 15th day of July 1986.
Respectfully Submitted,

Barbara A. Marek
CERTIFICATE OF SERVICE

n

A

Page 2 of the MOTION FOR EXTENTION OF TIME for filing breif on
memorandum to be filed August 7, 1986.

I, HEREBY CERTIFY that I delivered a true and correct copy of the
foregoing documents:

MOTION FOR EXTENTION OF TIME AND NOTICE OF

HEARING to the Prosecuting Attorney of the City of Bountiful, at
745 South Main, Bountiful, Utah 84010.
Executed this 15th day of July 1986.

FILHO ! S CI ESK"-- «eci.—
w

OA'/IS c«:-a?rr;^

In the District Court of Davis? @)b4fttl?l * 42
STATE OF UTAH

^ ^ r K & J r ™
sr„

Ci?urr d.£3JT

Bountiful Citr
Plaintiff
NOTICE
- vs

J a r b a r a Marek
Defendant

No_

You are hereby notified that the above entitled case has been set for
on Thursday

,

Inly 3 . 1,986

at

„

2 6

-ippoal r.nn?t*rt*rirf*
1;30 • o'clock

E

M.,

(Date)

in Department No. _ _ _ _ 2 — Courtroom, Davis County Courthouse, Farmington, Utah.

CERTIFICATE OF MAILING
I, the undersigned Deputy Clerk of the above entitled Court, do hereby certify that on
June 16, 1986

, I deposited

(Date)
in the United States Mail a copy of the above Notice, legibly addressed and directed to the following:
R u s s e l l L. Mahan
745 So Main
B o u n t i f u l 84010
Barbara A. Marek.
260 W. 1350 N.
B o u n t i f u l 84010

MICHAEL/*. ALLPHIN, Clerk

By &£?///{ «t < Gw-tftfru
Deputy Clerk

&

FILMED

BARBARA. A. MAREK
c/o DELMONICO MOTEL
550 North 500 West
Bountiful, Utah 84010
Defendant/ Appellant
IN HER OWN PERSON

IN THE SECOND DISTRICT COURT
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH
CITY OF BOUNTIFUL
PLAINTIFF/APPELLEE

]
])

VS,

)

BARBARA A, MAREK

])

DEFENDANT/APPELLANT

TO: THE CITY OF BOUNTIFUL

CRIM. CASE NO. 5326

NOTICE OF HEARING

]
PLAINTIFF/APPELLEE, AND TO THE BOUNTIFUL

CITY PROSECUTING ATTORNEY:

YOU, AND EACH OF YOU ARE HEREBY NOTIFIED THAT DEFENDANT/

APPELLANT WILL CALL ON FOR HEARING HER MOTION FOR EXTENTION OF TIME
ON THE SUBMITTING OF BREIF ON MEMORANDUM BY AUGUST 7, 1986, NOW ON
FILE IN THE ABOVE ENTITLED ACTION, ON THE P /
1986, AT THE HOUR OF I-3Q

DAY OF

A I • IN THE COURTROOM NO,

ABOVE ENTITLED COURT.
DATED THIS 15TH DAY OF JULY 1986.

BARBARA A. MAREK
DEFENDANT/APPELLANT
CERTIFICATE OF SERVICE, SEE MOTION.

^~

\ U- \ /

,

OF THE

F O U R T H CIRCUIT C O U R T
STATE OF UTAH
S M A R K J O H N S O N JUOGS

K P O G E P B E A N JUDGE
L&YTON O E P A P T M E N *

? 4 3 SOUTH MAJfs.
BOUNTIPUu. UTAH 3*4Q" Z
298 6^35

C Q B N 6 L L M J E N S E N . JUOGS
CU=A«F*ELQ OEPAPTT\/lEN~

Nov. 24, 1986

SHARON u M O W g C
C^E*« CP TH£ C O U P *

S M A R K J O H N S O N JUDGE
SOUrsiTlFiJL OEPA«TTs/lEN~"

^

_JNOA G H A N S E N
: O U A T EXECUTIVE

BARBARA A. MAREK
c/o DELMONICO MOTEL
550 MO. 500 WEST
BOUNTIFUL, UT 84010
PTT.

Dear

fPv.^^f,'

rt

n .; • « .u .:

Ms. Marek,
It will oe necessary for you to appear in Traffic

Court in regard to tne aoove mentioned citation on
Monday, December 8, 1986 at 11:00 a.m. for imposition of
Sentence.

Your failure to appear will result in a warrant

Please advise tne aoove Court if you cannot appear
at tnat time.
V ^T> ~

c

U A U.-i_

CIRCUIT COURT

F S I ££ D
AUG SO 1387
IN THE UTAH COURT OF APPEALS
00O00

Bountiful City,

v.

Plaintiff and Respondent, )
)
)

Barbara Marek,
Defendant and Appellant.

)

MEMORANDUM DECISION
(Not for Publication)
Case No. 860278-CA

)

Before Judges Billings, Davidson, and Garff:

PER CURIAM:
Defendant appeals from a conviction without a jury for
violation of Bountiful City Ordinance 8-2-104(a) which
prohibits a person from operating an unregistered motor
vehicle. We affirm the conviction.
On appeal defendant raises fourteen issues under the
United States Constitution and the Constitution of Utah,
including claims that defendant was denied due pracess, equal
protection- under* the haw^ the right to a jury trial and other
rights of an accused person, and the right to have gold and
silver coin as the only lawful tender, as well as a claim that
the Utah Administrative Rule Making Action constitutes an
improper delegation of legislative functions. The central
issues may be summarized as:
1. Whether a Bountiful City ordinance that makes the
failure to maintain valid Utah vehicle registration an
infraction is in "direct conflict" with the Utah Motor
Vehicle Code that makes such a violation a misdemeanor?
2. Whether defendant was denied her right to a jury
trial by being charged under a municipal ordinance rather
than a state misdemeanor statute?
3. Whether rules adopted by the State Tax Commission
making out-of-state owners of vehicles located within the
state subject to the Motoi Vehicle Act are the result of
an unconstitutional delegation of legislative function?

We note at the outset that defendant only raised issues
concerning denial of a jury trial and insufficient evidence to
support the conviction in her previous appeal before the
district court. Appellant does not challenge the sufficiency
of the evidence in the appeal now before us, but we concur in
the conclusions of the district court that there was sufficient
competent evidence to support the conviction. It is well^
established the issues not preserved- in the district court*
cannot be raised for the first time on appeal to* this Court;
Katz v. Pierce, 732 P.2d 92, 95-96 (Utah 1986); Bundv v.
Century Equipment Co., 692 P.2d 754, 758 (Utah 1984); Mever v.
Bartholomew, 690 P.2d 558, 559 (Utah 1984). We, therefore^
will only consider the issues enumerated above.
Appellant first urges that the Bountiful City Ordinance
under which she was charged is in "direct conflict" with Utah
Code Ann. § 41-1-18 (1982) of the Motor Vehicle Act. The state
statute provides:
It shall be unlawful for any person to drive or
move or for any owner knowingly to permit to be
driven or moved upon any highway any vehicle of
a type required to be registered hereunder
which is not registered or for which a
certificate of title has not been issued or
applied for, or for which the appropriate fee
has not been paid when and as required
hereunder, except that when application
accompanied by proper fee has been made for
registration and certificate of title for a
vehicle it may be operated temporarily pending
complete registration upon displaying a
temporary permit duly verified, or other
evidence of such application, or otherwise
under rules and regulations promulgated by the
commission.
A violation of section 41-1-18 is a class B misdemeanor.
See Utah Code Ann. § 42~~g%Y%&f2$F$TmTy%. In contrast, Bountiful
City Ordinance 8-2-104(a) provides:
It is unlawful for any person to drive, stop,
or park, upon a public street, or for any owner
to knowingly permit the driving or parking of a
motor vehicle, requiredUundex the laws- of~the>
State or any*mfctm& stea&g or country,' tor be*
registQjredt, which-is*. naE xe^&&&&e& iik*

accordance ^kk^is^mt^mm^0^ktn^^S&^&

other country.

860278-CA
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or such

Utah Motor Vehicle Act specifically authorizes local
authorities to enact ordinances that are consistent with
provisions of the Motor Vehicle Act Utah Code Ann, § 41-6-16
(1987) states:
The provisions of this chapter are applicable
and uniform throughout this state and in all of
its political subdivisions and municipalities.
A local authority may not enact or enforce any
rule or ordinance in conflict with the
provisions of this chapter. Local authorities
may, however, adopt ordinances consistent with
this chapter, and additional traffic ordinances
which are not in conflict with this chapter.
It is apparent from the language of the Bountiful City
Ordinance that it is intended to aid in enforcement of the
provisions of the Motor Vehicle Act on public roadways within
the jurisdiction of Bountiful City. The ordinance does not
contain conflicting requirements for registration of vehicles,
but implicitly incorporates the provisions of the-analaguou*
state statute. Utah Code Ann. § 41-6-16(1987) provides
specific legislative authorization for the enactment of
ordinances that are consistent with the Act or additional
ordinances not in conflict with the Act. In assessing whether
a municipal ordinance is in conflict with a state statute, the
test is whether the ordinance permits or licenses that which
the statute forbids and prohibits and vice versa. Salt Lake
City v. Kusse, 93 P.2d 671, 673 (Utah 1938). See also State v.
Allred, 20 Utah 2d 298, 437 P.2d 434, 436 (1968) (Where an
ordinance is within the scope of the state law dealing with the
same subject and is in harmony with the state law, it is not
invalid if it punishes conduct in addition to that punished
under state law.) The Bountiful City ordinance is not in
conflict with the provisions of the Motor Vehicle Act.
Appellant's claim that the city ordinance and state
statute are in conflict is also the basis for her claim that
she has been denied her constitutional right to a jury trial.
Appellant claims she was prosecuted for violation of a
municipal ordinance—an infraction—rather than a violation of
the state statute—a misdemeanor—as a means to deny her a jury
trial. The right to a jury trial is dependent upon the
character of the possible punishment for the offense. The
federal constitutional right to a jury trial exists only in
respect to serious offenses. See Baldwin v. New York, 399 U.S.
55 (1970) (The constitutional right to a jury trial exists only
as to those offenses punishable by imprisonment of more than
six months.) In Utah, the legislature has determined that a
person convicted of an infraction cannot be imprisoned. Utah
Code Ann. § 76-3-205(1) (1978). A criminal action arising

860278-CA
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under a city ordinance shall be tried without a jury MexceptM in
cases where imprisonment may be made a part of the penalty.
Utah Code Ann, § 78-4-19 (1987), See also Utah R. Crim. P.
17(a) (No jury trial shall be allowed in the trial of an
infraction). The Utah statutory scheme is clearly
constitutional under the United States Constitution by
preserving the right to jury trial for any defendant who may be
incarcerated upon conviction. We are not persuaded that
Article I, Secton 10 of the Constitution of Utah requires a
different result.
Defendant's final claim of error is that the Utah State
Tax Commission rules, cited by the district court in its ruling
on appeal, are void as an improper delegation of legislative
function. The Utah State Tax Commission is specifically
authorized by the Motor Vehicle Act to promulgate regulations.
The statutory procedure for challenging the validity or
applicability of an administrative rule is an action for
declaratory judgment brought under Utah Code Ann. § 63-46a-13
(1986). See also State v. Stevens, 718 P.2d 398 (Utah
1986)(Statutes requiring proper vehicle registration did not
unconstitutionally deprive defendant of due process or equal
protection of the laws.)
The conviction is affirmed.
FOR THE COURT:

Judith M. Billings, Judge

Richard C. Davidson, Judge

R. W. Garff, Judge

860278-CA
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CERTIFICATE OF MAILING
I hereby certify that on the 30th day of August, 1987, a true and
correct copy of the foregoing Memorandum Decision was mailed to each
of the following:
Barbara Marek
P.O. Box 27062
Salt Lake City, UT 84127
Donna G. Draughon
Bountiful City Prosecutor
790 South 100 East
Bountiful, UT 84010

*\

{

*

IN THE UTAH SUPREME COURT

BOUNTIFUL CITY,

)

RESPONDENT,

)

VS.

BARBARA A . MAREK

)

DEFENDANT,

SUPREME COURT
CASE NO.

)

PETITION FOR WRIT OF CERTIORARI

Appeal from the Ruling on Appeal entered in the Utah Court of
Appeals, in Salt Lake County, State of Utah, before Judges Billings,
Davidson, and Garff.

BARBARA A. MAREK
P.O. Box 27062
Salt Lake City, Utah 84127
Appellant
Donna G. Draughon
790 South 100 East
Bountiful, Utah 84010
Attorney for Respondent

